Dat e: Novenber 19, 1998
Case No.: 1998-LHC- 342

ONCP No.: 5-91567

In the Matter of:

CHRI STOPHER C. LYNCH
d ai mant,

V.

NEWPORT NEWS SHI PBUI LDI NG AND
DRY DOCK COVPANY,
Sel f -1 nsur ed/ Enpl oyer,

and

Dl RECTOR, OFFI CE OF WORKERS
COMPENSATI ON PROGRANS,
Party-in-Interest.

DECI SI ON AND ORDER GRANTI NG BENEFI TS TO THE CLAI MANT AND
SECTION 8(f) RELIEF TO THE EMPLOYER

This proceeding arises froma claimfiled under the provision
of the Longshore and Harbor Wirkers’ Conpensation Act, as anended,
33 U.S.C. 901 et seq.

A formal hearing was held in Newport News, Virginia on August
4, 1998. At that hearing, Enployer’s Counsel stated that Enployer
has accepted C ai mant as being permanently and totally disabl ed.
Thus, d ai mant and Enpl oyer have settled the outstanding i ssues
between them and the single remaining issue is Enployer’s request
for relief under Section 8(f) of the Act.



Stipul ati on of Facts

Enpl oyer and d ai mant stipul ated that:

1

The parties are subject to the jurisdiction of t he
Longshore and Harbor Wrkers’ Conpensation Act;

An Enpl oyer/ Enpl oyee rel ati onshi p exi sted between the
parties at all relevant tines;

On March 11, 1994, d ai mant sustai ned an injury
to his back that arose out of and in the course of his
enpl oynent ;

Cl ai mant gave Enpl oyer tinely notice of this injury
and filed a tinely claimfor conpensati on;

Enpl oyer filed a tinmely First Report of Accident and a
tinmely Notice of Controversion

Cl aimant’ s average weekly wage at the tine of the March
11, 1994 back injury was $639.23, resulting in a
conpensation rate of $426. 15;

As a result of the injury, Caimnt was tenporarily and
totally disabled from March 14, 1994 to August 14, 1994
i nclusive, from August 19, 1994 to August 21, 1994

i nclusive, from Septenber 22, 1994 to Cctober 3, 1994

i nclusi ve, on Novenber 8, 1994, on Decenber 20, 1994,
from January 10, 1995 to January 22, 1995 incl usive,
fromJanuary 31, 1995 to February 1, 1995 inclusive, on
February 20, 1995, on March 1, 1995, from March 8, 1995
to March 12, 1995 inclusive, from March 16, 1995 to
March 20, 1995 inclusive, from March 31, 1995 to Apri

6, 1995 inclusive, on June 2, 1995, on June 16, 1995,
fromJune 21, 1995 to June 24, 1995 inclusive, from
July 10, 1995 to July 16, 1995 inclusive, from August
25, 1995 to August 27, 1995 inclusive, from Septenber
14, 1995 to Septenmber 17, 1995 inclusive, from
Septenber 22, 1995 to Septenber 24, 1995 incl usive,
from Oct ober 23, 1995 to Novenber 2, 1995 incl usive,
from Decenber 8, 1995 to Decenber 12, 1995 incl usive,
fromJanuary 22, 1996 to January 26, 1996 inclusive, on
March 27, 1996, from May 22, 1996 to June 16, 1996

i nclusive, fromJune 26, 1996 to July 7, 1996
inclusive, fromJuly 16, 1996 to July 21, 1996
inclusive, fromJuly 30, 1996 to July 31, 1996

i nclusive and from Septenber 12, 1996 to Septenber 25,
1996 inclusive, entitling himto conpensation for 44



10.

11.

12.

2/ 7 weeks at $426. 15 per week, anounting to $1, 887.36;"

As a result of the injury, Caimnt was tenporarily and
partially disabled from August 15, 1994 to August 18,
1994 inclusive, during which tine his earning capacity
was reduced by $52. 66 per week, entitling himto
conpensation for 4/7 weeks at $35. 11 per week,
anounting to $20.01;

As a result of the injury, Caimnt was tenporarily and
partially disabled from August 22, 1994 to August 28,
1994 inclusive, during which tinme his earning capacity
was reduced by $334.10 per week, entitling himto
conpensation for 1 week at $222.73 per week, anounting
to $222.73;

As a result of the injury, Caimnt was tenporarily and
partially disabled from August 29, 1994 to Septenber

21, 1994 inclusive and from Cctober 4, 1994 to Cctober
7, 1994 inclusive, during which tine his earning
capacity was reduced by $232.39 per week, entitling him
to conpensation for 4 weeks at $154. 93 per week,
anounting to $619. 72;

As a result of the injury, Caimnt was tenporarily and
partially disabled from Novenber 9, 1994 to Decenber
19, 1994 inclusive fromJanuary 3, 1995 to January 9,
1995 inclusive, fromJanuary 23, 1995 to January 30,
1995 inclusive, fromFebruary 2, 1995 to February 19,
1995 inclusive, fromFebruary 21, 1995 to February 28,
1995 inclusive, fromMarch 2, 1995 to March 7, 1995

i nclusive, fromMarch 13, 1995 to March 15, 1995

i nclusive, fromMarch 21,1995 to March 30, 1995
inclusive and fromApril 7, 1995 to May 23, 1995

i nclusive, during which tinme his earning capacity was
reduced by $52.66 per week, entitling himto
conpensation for 21 1/7 weeks at $35. 11 per week,
anmounting to $742. 33;

As a result of the injury, Caimnt was tenporarily and
partially disabled from My 24, 1995 to June 15, 1995
inclusive, fromJune 17, 1995 to June 20, 1995

i nclusive, fromJdune 25, 1995 to July 9, 1995 incl usive
and fromJuly 17, 1995 to August 24, 1995 incl usive,
during which tinme his earning capacity was reduced by

! This amount was corrected to be $18,873.60 pursuant to an
inquiry by this office



13.

14.

15.

16.

17.

$348. 63 per week, entitling himto conpensation for 11
4/ 7 weeks at $232.42 per week, anounting to $2, 689. 43;

As a result of the injury, Caimnt was tenporarily and
partially disabled from August 28, 1995 to Septenber

13, 1995 inclusive, from Septenber 18, 1995 to
Septenber 22, 1995 inclusive, from Septenber 25, 1995
to October 22, 1995 inclusive and from Novenber 3, 1995
to Decenber 7, 1995 inclusive, during which tinme his
earni ng capacity was reduced by $290.51 per week,
entitling himto conpensation for 12 1/7 weeks at
$193. 67 per week, anounting to $2,351.71

As a result of the injury, Caimnt was tenporarily and
partially disabled from Decenber 10, 1995 to January
22, 1996 inclusive, fromJanuary 25, 1996 to March 26
1996 inclusive, fromMarch 28, 1996 to May 21, 1996
inclusive, fromJuly 22, 1996 to July 29, 1996

i nclusive, from August 1, 1996 to August 26, 1996

i nclusive and from August 29, 1996 to Septenber 11,
1996 inclusive, during which tine his earning capacity
was reduced by $348.63 per week, entitling himto
conpensation for 29 6/7 weeks at $232.42 per week,
anounting to $6, 939. 40;

Cl ai mant reached maxi mum nedi cal inprovenent fromhis
March 11, 1994 back injury on Septenber 26, 1996, when
he was assi gned pernmanent work restrictions;

As a result, at least in part, of his March 11, 1994
back injury, Caimant was permanently and totally

di sabl ed from Septenber 26, 1996 to Cctober 1, 1996

i nclusive, from Cctober 28, 1996 to Cctober 30, 1996

i nclusive, on Novenber 19, 1996, from Decenber 3, 1996
to Decenber 4, 1996 inclusive, on Decenber 16, 1996 and
on March 6, 1997, entitling himto conpensation for 1
6/ 7 weeks at $426. 15 per week, anounting to $791.42;

As a result, at least in part, of the injury, C aimant
was permanently and partially disabled from Qctober 2,
1996 to COctober 27, 1996 inclusive, from Cctober 31,
1996 to Novenber 11, 1996 inclusive, from Novenber 20,
1996 to Decenber 2, 1996 inclusive, from Decenber 5,
1996 to Decenber 15, 1996 inclusive, from Decenber 17,
1996 to March 5, 1997 inclusive and from March 7, 1997
to May 5, 1997 inclusive, during which tine his earning
capacity was reduced by $348.63 per week, entitling him
to conpensation for 28 5/ 7 weeks at $232.42 per week,
anounting to $6,673.77;



18. As aresult, at least in part, of the injury, C aimnt
was and is pernmanently and totally disabled from May 6,
1997 and continuing, entitling himto conpensation for
66 weeks as of August 10, 1998 at $426.15 per week,
anounting to $28, 125. 90;

19. dainmant had a pre-existing condition of chronic back
disability prior to his March 11, 1994 back injury;

20. Cdaimant’s disability is not caused by his March 11
1994 back injury alone. Indeed, his disability is
materially contributed to and nmade materially and
substantially worse by his pre-existing chronic back
di sability.

The undersi gned does accept the stipulations which are stated
above in view of the correction of stipulation nunber seven.

Section 8(f) Relief

In October 1998, Enployer submtted exhibits which have been
mar ked as EX 1-9.

On Septenber 9,1998, Counsel for the Director, OACP, submtted
a response which stated in part:

In the event the Adm nistrative Law Judge
determ nes that there is a conpensabl e
permanent disability and the award of
conpensation is entered, which exceeds a nom nal
award, the Director agrees to paynent by the
Special Fund. . . . . Paynment is to commence
104 weeks from Septenber 26, 1996, the date
[ aimant] reached maxi num nedi cal i nprovenent.

By the above action, the Director has conceded that the
Enpl oyer is entitled to relief under Section 8(f) of the Act.

Thus, all issues have been resolved by all parties.
ORDER
1. Cl ai mant achi eved maxi num nedi cal i nprovenent as of

Sept enber 26, 1996.

2. Pursuant to the stipul ati ons between Enpl oyer and
Cl ai mant, from Septenber 26, 1996 through May 5, 1997,
Enpl oyer shall pay either permanent total disability or
permanent partial disability as set forth above.



3. Claimant is entitled to permanent total disability
benefits at the conpensation rate of $426. 15 per week
from My 6, 1997 and conti nui ng.

4. Upon the expiration of 104 weeks after Septenber 26,
1996, conpensation shall be paid by the Special Fund
establ i shed pursuant to the provisions of 33 U S.C. 8§944.

5. The Enpl oyer shall receive credit for all conpensation
t hat has been pai d.

6. Interest at the rate specified in 28 U S.C. 81961 in
effect when this Decision and Order is filed with the
Ofice of the District Director shall be paid on al
accrued benefits conputed fromthe date each paynent was
originally due to be paid. See Gant v. Portland
Stevedoring Co., 16 BRBS 267 (1984).

7. All conputations are subject to verification by the
District Director.

8. Claimant’s attorney within 20 days of the receipt of this
order, shall submt a fully supported fee application, a
copy of which shall be sent to opposing counsel, who then
shall have ten (10) days to respond with objections
t hereto.

RI CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM kal / ccb
Newport News, Virginia



